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REPLY TO DEFENDANTS-APPELLEES’ KATZER AND KAMIND
ASSOCIATES, INC.’S RESPONSE TO AMICI CURIAE’S MOTION FOR
LEAVE TO PARTICIPATE IN ORAL ARGUMENT

Defendants-Appellees Katzer and KAMIND Associates, Inc. (“Katzer”)
filed a Response to Amici Curiae’s Motion for Leave to Participate in Oral
Argument on April 9, 2006. Plaintiff-Appellant Jacobsen consents to Amici’s
motion and on April 16, 2008 filed a Response in support of it.

Katzer argues that Amici should not be granted leave to participate in the
oral argument scheduled for May 7, 2008 because Amici’s arguments will be
prejudicial to Katzer and duplicative of Jacobsen’s arguments. Amici submit that
their arguments will not be duplicative or prejudicial to Katzer, but rather helpful
to the Court.

Although there may be some overlap in the issues Amici and Jacobsen will
discuss, Amici’s brief discusses numerous law and policy considerations that were
not the focus of Jacobsen’s brief. At oral argument Amici will offer specialized
knowledge and a valuable perspective to the Court that goes beyond what the
parties are able to provide. See also, Jacobsen’s Response to Defendants-
Appellees’ Katzer and KAMIND Accosiates, Inc.’s Response to Amici Curiae
Creative Commons Corporation et al’s Motion for Leave to Participate in Oral
Argument (“Jacobsen Response”) at 2 (noting that the Court’s decision may raise

“implications that the parties are unaware of, but that Amici can address.”).
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In contrast to the parties, who are justifiably interested in a particular result
for their clients, Amici are interested in ensuring that the Court is fully informed
about the potential impact of its ruling on public licensing — a critical engine of
innovation that is being leveraged by millions of users, including some of the
largest corporations in America. Public licensing uses copyright law in a way that
is less restrictive than traditional licensing regimes, but that nevertheless depends
upon the ability of copyright licensors to rely on the protections promised by the
copyright system. Amici have deep experience in the realm of public licensing and
are prepared to discuss at oral argument the broad range of policy considerations
that bear on this case; considerations that the parties will likely not have an
opportunity to address given their unique interests and the limited amount of time
available at oral argument.

Katzer also argues that Amici should not be granted leave to participate in
oral argument because of certain language in the Advisory Committee Notes to
Fed. R. App. Proc. 29(g) (1998 Amendments). Contrary to Katzer’s suggestion,
these notes state that the language of Rule 29(g) was modified to remove language
providing that an amicus should be granted permission to participate in oral
argument “only for extraordinary reasons.” Although the rule recognizes that “it is
not unusual for a court to permit an amicus to argue when a party is willing to

share its argument time with the amicus,” in this case sharing argument time would
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not be practical because each side has been allotted only 15 minutes for argument.
This is a complex case that turns on the application of novel copyright law issues
to a complex set of facts regarding the copying of open source computer software.
Although the Advisory Committee Notes say that the Committee does not intend to
suggest that “in other instances” an amicus should be permitted to argue absent
extraordinary circumstances, the notes are not clear regarding which particular
“other instances” that observation is meant to apply to. In any event, Rule 29(g)
provides simply that an amicus party may participate with the Court’s permission,
recognizing that the Court’s enjoys broad discretion in this matter.

Even if extraordinary circumstances were required for Amici to participate
at oral argument without sharing time with Jacobsen, those circumstances are
present here because the limited time available for argument would not permit
Jacobsen to argue his case if it were shortened further. In addition, if given fewer
than 15 minutes, Amici would not be able to properly present the issues that will
assist the Court in making a determination. Finally, if present at oral argument,
Amici would be available to address issues of concern to the Court beyond what
the parties are able to provide, with a particular eye towards the public policies at
stake and the potential impact of the Court’s ruling on a broad array of industry

participants.



If the Court finds that an adjustment of time is warranted in order to
accommodate Amici’s participation at oral argument, Amici believe that the
proposal advanced by Jacobsen is reasonable. Under Jacobsen’s proposal, Amici
would have 15 minutes to argue, Jacobsen would have 20 minutes to argue, and
Katzer would have 20-25 minutes to argue. See Jacobsen Response at 3. However,
Amici believe that regardless of whether the argument time is adjusted, no undue
prejudice to Katzer will result from Amici’s participation. To the contrary, the
Court will benefit from Amici’s special knowledge and from its unique legal and
policy perspectives.

Wherefore Amici respectfully move that the Court grant leave for Amici

Curiae to participate in the oral argument scheduled for May 7, 2008.
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